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UPDATE: EXPUNGEMENT AND SEALING OF CRIMINAL
RECORDS

LEGISLATIVE HISTORY

In 2020, the Executive Committee of the Crime Commission directed staff to review
expungement in Virginia and criminal record relief in other states, with a focus on the automatic
sealing of criminal charges and convictions.! When the study began, the only criminal record
relief process available in Virginia was the expungement of charges that concluded without a
conviction (non-convictions).? The Virginia Code did not include a process to expunge or seal

criminal convictions, except in very narrow circumstances involving actual innocence claims.3

Legislation was enacted during the 2021 Special Session | to create an automatic process to seal
specific convictions, specific deferred dismissals,* and all non-convictions, as well as a petition-
based process to seal a wide variety of convictions and deferred dismissals.”> Additionally,
separate legislation enacted during that same Session legalized the recreational possession of
marijuana and created automatic and petition-based expungement processes for certain

marijuana offenses.®

During the 2023 Regular Session, legislation was enacted to improve technical components of
the sealing processes.” Additionally, this legislation reconciled conflicts between the sealing and
marijuana expungement processes by repealing the marijuana expungement Code sections and
moving the marijuana offenses that were eligible for such relief into the sealing statutes.® The

legislation did not reduce or expand the availability of these sealing or expungement processes.

PROGRESS ON THE IMPLEMENTATION OF THE SEALING PROCESSES

The 2021 sealing legislation directs the Office of the Executive Secretary of the Supreme Court of
Virginia (OES) and the Virginia State Police (VSP) to submit annual reports to the Crime
Commission on their progress in implementing the automated systems needed to exchange
information for the sealing of criminal records.® Per the 2023 reports, both OES and VSP are on

track for implementing these systems by July 1, 2025, as directed in the 2021 sealing legislation.

OES significantly increased the amount of time and resources allocated to the implementation of
the sealing processes and was awarded a two-year grant in the amount of $1.5 million to

supplement the implementation costs. As of November 2023, of the 45 electronic databases
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managed by OES, 13 had been fully analyzed and appear ready to handle the sealing processes,
25 were being examined to determine the scope of the project, and 7 had either not been
analyzed or OES was awaiting information from an external agency. Additionally, OES was
working to integrate VSP’s new Criminal Rap Back Information System into the courts’ electronic
systems and databases. Finally, the Fairfax County Circuit Court had tentatively decided to have
OES serve as the gateway for the electronic transfer of sealing information between itself and
VSP; however, the vendor for Fairfax’s case management and imaging system could not meet
with OES until January 2024. Therefore, while OES appears to be on schedule for implementation
by July 1, 2025, any substantive changes to the sealing processes will require additional time and

resources.10

VSP continues to work towards implementing its new criminal history records system. VSP
selected a vendor (GCOM) and, as of September 2023, completed the knowledge transfer of
legislative and system requirements to GCOM. Additionally, VSP has made progress on

automating the review of out-of-state criminal records to determine sealing eligibility.*!

The 2021 sealing legislation also directs the Virginia Court Clerks Association (VCCA) to submit an
annual report to the Crime Commission on the necessary staffing and technology costs for
implementing the provisions of the sealing legislation.'? The 2023 VCCA report is substantially
similar to the previous year’s report, with VCCA requesting approximately $33 million annually
to assist the circuit court clerks with their implementation of the criminal record sealing
processes. The report also includes a list of recommendations for consideration. The General
Assembly has not provided any funding to circuit court clerks to implement the sealing

processes.!3

During the 2024 Regular Session of the General Assembly, the Governor proposed a budget
amendment to remove funding for the Virginia Department of Motor Vehicles (DMV) to
implement the sealing legislation. The Governor’s proposed budget amendment specifically
stated that the “DMV has the authority and ability to perform this [sealing and expungement]

with existing resources.”

Finally, the FY2025 to FY2026 budget included an allocation of $100,000 in the second year from
the general fund to the Sealing Fee Fund, which is intended to pay the fees for court-appointed

counsel to assist indigent individuals with the petition-based sealing process.*®
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REMAINING SEALING ISSUES

While the sealing processes remain on track for implementation by July 1, 2025, there are still
many remaining process and policy issues to be resolved. These issues fall under four broad
categories: the scope of sealing, court-appointed counsel for indigent sealing petitioners, public

awareness of sealing, and inconsistencies between sealing and expungement.
Scope of Sealing

e Uncertainty exists as to how sealing applies to the records of entities beyond VSP, OES,
DMV, and circuit courts (e.g., Department of Corrections, Department of Forensic Science,
Office of the Attorney General, local law enforcement, Commonwealth’s Attorneys,
Indigent Defense Commission, local and regional jails, and community corrections
programs).1®

e Ancillary matters (e.g., pretrial and post-trial violations, bond appeals, failures to appear,
and case transfers) will remain publicly available even after an offense is sealed.

e Possession of marijuana offenses that were not transmitted to the Central Criminal
Records Exchange (CCRE) will not be automatically sealed.’

e Possession of marijuana convictions under Virginia Code § 4.1-1100 are not eligible for
automatic sealing and cannot be automatically sealed because the defendant is not
fingerprinted and a report is not made to the CCRE.

e The sealing statutes restrict OES’ ability to share case file information that is required by
statute or necessary in the normal course of business.!®

e A conflict exists in the petition-based sealing statute as to whether a circuit court’s ruling
on a sealing petition should be treated as an appeal of right to the Court of Appeals.’?

e The petition-based sealing statute does not prohibit persons required to register with the
Sex Offender and Crimes Against Minor Registry (Virginia Code § 9.1-902) from having
their registration conviction sealed.?°

e Adetermination will need to be made on whether any other agencies or entities will have
access to sealed records, and if so, who will make that determination.?!

e The sealing statutes may require OES and circuit court clerks to seal information beyond
the primary criminal case file (co-defendant files, civilly docketed restitution, etc.).??

e No process exists to address instances when a conviction is eligible for automatic sealing,
but the conviction is not automatically sealed for some reason (e.g., the record was not

transmitted to the CCRE, a clerical error, etc.).
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e No remedy exists to seal a non-conviction that was not ordered to be sealed immediately
upon the conclusion of the criminal proceeding.?3

e The sealing statutes do not speak to the role of counsel or an appellate process for
instances when a court seals or refuses to seal an offense immediately upon an acquittal,

nolle prosequi, or dismissal.?*
Court-Appointed Counsel for Indigent Sealing Petitioners

e The petition-based sealing statute provides court-appointed counsel to indigent
petitioners?®> and allows these indigent individuals to file a sealing petition without paying
filing fees;2® however:

o No mechanism exists to determine indigency or screen out petitioners who are
ineligible for sealing before appointing counsel and waiving filing fees;

o Counsel’s obligations are unclear when an indigent individual is ineligible to
petition under the statute;?’

o The statute does not specifically articulate whether counsel is required to
continue representing an indigent individual on appeal, and if so, how that
attorney will be compensated;?® and,

o The statute sets a cap of $120 on court-appointed counsel compensation;?°
whereas, legislation enacted during the 2024 Regular Session increased
compensation for court-appoint counsel in felony, misdemeanor, and probation

violation cases.3°

Public Awareness of Sealing

e No plan has been developed to educate the general public on the new sealing laws.

e No process exists for a person to easily determine whether they qualify for sealing.

e Individuals are not notified when certain offenses on their criminal records are
automatically sealed and must pay a fee to obtain their record and determine if an offense
was sealed.3!

e No centralized resource exists to educate criminal practitioners on the sealing statutes
and train court-appointed counsel to assist with sealing petitions.

e Thesealing statutes do not require collection or reporting of the number of sealed records
as a metric to evaluate their effectiveness.

e VSP may need to provide guidance to business screening services on how the process of

electronically receiving copies of sealing orders will be implemented and function.3?
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Inconsistencies between Sealing and Expungement

e Unlike petition-based sealing, court-appointed counsel is not provided and filing fees are
not waived for indigent expungement petitioners.33

e Private businesses that provide background checks will receive notice when an offense
has been sealed, but they will not receive notice when an offense has been expunged.3*

e Sealed records cannot be considered in the sale or rental of a dwelling or in an application
for insurance; however, there is no explicit prohibition against the use of expunged

records for such purposes.3®

EXPUNGEMENT ELIGIBILITY

In addition to the sealing issues, a substantive change recently occurred within expungement
case law. In April 2023, the Virginia Supreme Court issued an opinion in the case of Williams v.
Commonwealth which addressed how the phrase “otherwise dismissed” is defined for purposes

of expungement.3®

Per the expungement statute, three case outcomes are eligible for expungement: acquittal, nolle
prosequi, and otherwise dismissed.3” While the definitions of the first two terms are clear, the
phrase “otherwise dismissed” is not defined in the expungement statute and has been debated
by Virginia courts for decades. Virginia courts have ruled that “otherwise dismissed” includes
charges dismissed without any finding that the evidence was sufficient to establish guilt.3®
Virginia courts have also held that “otherwise dismissed” does not include charges dismissed
after completion of a first offender program,3? charges concluded in a plea of nolo contendere,*°

and charges dismissed following a defendant being found not guilty by reason of insanity.*

The Williams opinion focuses on cases where a person is convicted of a different offense than
the one with which they were originally charged (e.g., a person charged with felony accessory-
to-murder but convicted of misdemeanor obstruction of justice). Prior to the Williams decision,
the Virginia Supreme Court had developed a fairly bright-line approach to determine whether
the original charge could be considered “otherwise dismissed.” If the defendant pled guilty to a
lesser-included offense (e.g., a person originally charged with felony assault on law enforcement
but convicted of misdemeanor assault and battery),*? the dismissed charge was not “otherwise
dismissed” and was therefore ineligible for expungement.*® However, if the defendant pled guilty
to a non-lesser-included offense, the dismissed charge was “otherwise dismissed” and was

therefore eligible for expungement. For example, in its 2013 Dressner decision, the Virginia
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Supreme Court held that a charge of possession of marijuana which was amended to and
concluded as a conviction for reckless driving was “otherwise dismissed”, and therefore the
possession of marijuana charge was eligible for expungement.** The Dressner decision allowed
for a “partial expungement” where the initial charge could be expunged, but not the ultimate

conviction.

The Virginia Supreme Court’s bright-line approach was overturned by the Williams decision. Now,
instead of determining whether a defendant was convicted of a lesser-included offense, courts
must use a new “completely separate and unrelated” charges test. This is a two-part test which
requires a court to “(1) compare the conceptual similarities and differences between the original
charge and the amended charge and (2) examine whether the two charges share a common

nucleus of operative facts.”*

As noted in the concurring opinion in Williams, this new test is more complex than the previous
lesser-included offense analysis, and it may place a heavy burden on expungement petitioners.*®
The new test is not part of Virginia’s expungement statute, and other states’ expungement
statutes which contain the term “otherwise dismissed” do not require any kind of “factual-
relatedness test” to determine the connection between the original charge and the conviction.*’
Because of the complexity of the new test and the lack of clarity within Virginia’s expungement
statute, the concurring opinion concludes by asking the General Assembly clarify the term
“otherwise dismissed” in the expungement statute.*® If the General Assembly does not clarify

the meaning of “otherwise dismissed,” Virginia courts will continue to craft the definition.
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APPENDIX A: CRIMINAL RECORD RELIEF PROCESSES IN VIRGINIA

Court-
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! Expungement is the only process currently available in Virginia. But see VA. CODE ANN. §§ 19.2-327.2 et. seq. and 19.2-327.10 et. seq. (2023). Virginia law does
allow for criminal conviction relief if a person can prove that they are “actually innocent” of certain felony convictions. The sealing processes will take effect
beginning July 1, 2025, or sooner if the new automated systems are operational prior to that date. See also VA. CODE ANN. § 19.2-392.17 (2023). One additional
sealing process, the statutory sealing of traffic infractions, is not included in this list. Traffic infractions will be sealed by law after 11 years unless federal law
prohibits the Virginia Department of Motor Vehicles from sealing the infraction.

2 Denotes whether an indigent person is provided court-appointed counsel to assist with the criminal record relief process.

3 Denotes whether a petitioner is required to pay court filing fees as part of the criminal record relief process.

4 Denotes whether a third-party business screening service is provided notice if the criminal record relief is granted. See Va. CODE ANN. § 19.2-392.16 (2023). A
business screening service is defined as “a person engaged in the business of collecting, assembling, evaluating, or disseminating Virginia criminal history
records or traffic history records on individuals” but “does not include any government entity or the news media.” Business screening services will be provided
notice of sealed records but not expunged records.

5 VA. CODE ANN. § 19.2-392.2(A) (2023). But see VA. CODE ANN. § 19.2-298.02(D) (2023). Under Virginia’s general criminal deferred disposition statute, a charge
which has been deferred and dismissed may be expunged if both the Commonwealth’s Attorney and the defendant agree that the dismissed charge is eligible
for expungement. Additionally, 2024 Va. Acts, ch. 755. Senate Bill 20 (2024 Sess.), https://lis.virginia.gov/cgi-bin/legp604.exe?241+sum+SB20, amends VA. CODE
ANN. § 19.2-298.02(D) to specify that a charge can be expunged if the original charge was reduced or dismissed after a plea or stipulation of the facts that
would justify a finding of guilt.

6 VA. CODE ANN. § 19.2-392.2(F) (2023).

7 VA. CODE ANN. § 19.2-392.3 (2023). An expunged record can be accessed with a court order for purposes of an employment application with a law-
enforcement agency or for a pending criminal investigation. Beginning July 1, 2025, the person who was charged with the expunged offense can petition for a
court order to access their expunged records.

8 \/A. CODE ANN. § 19.2-392.2(L) (2023).

9 VA. CODE ANN. § 19.2-392.6(A) (2023). The 7 specified code sections are VA. CODE ANN. §§ 18.2-96 (petit larceny), 18.2-103 (larceny by concealing), 18.2-119
(trespass), 18.2-120 (instigating trespass by others), 18.2-134 (trespass on posted property), misdemeanor violations of 18.2-248.1 (distribution of marijuana),
and 18.2-415 (disorderly conduct). Additionally, per VA. CoDE ANN. § 19.2-392.6(D), violations of former VA. CODE ANN. § 18.2-250.1 (possession of marijuana)
will be automatically sealed after July 1, 2025, regardless of the final disposition and without a waiting period or any other criteria., if such records are in the
Central Criminal Records Exchange (CCRE), the electronic criminal records database maintained by Virginia State Police.

10'\/a. CODE ANN. § 19.2-392.6(B) (2023). The waiting period begins on the date of conviction.

11 /d. Per VA. CODE ANN. § 19.2-392.6(C) (2023), an offense will not be automatically sealed if the person was convicted of a non-eligible offense on the same
date as the conviction for the eligible offense.

12 \/a. CODE ANN. §§ 19.2-392.7(F) and 19.2-392.13(C) (2023).

13VA. CODE ANN. § 19.2-392.8(A) (2023).

1 d.

5 d.

16 VA, CODE ANN. §§ 19.2-392.8(E) and 19.2-392.13(C) (2023).

17 See VVA. CODE ANN. §§ 19.2-159 and 19.2-163.3 (2023). The decision whether to seal an offense under this process is made immediately upon the conclusion of
the criminal case; however, court-appointed counsel and public defenders on the criminal case are not explicitly permitted to assist with the civil sealing
processes.
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18\/a. CODE ANN. § 19.2-392.8(B) (2023).

¥ d.

204,

2L VA, CODE ANN. §§ 19.2-392.8(E) and 19.2-392.13(C) (2023).

22 See VVA. CODE ANN. §§ 19.2-159 and 19.2-163.3 (2023). The decision whether to seal an offense under this process is made immediately upon the conclusion of
the criminal case; however, court-appointed counsel and public defenders on the criminal case are not explicitly permitted to assist with the civil sealing
processes.

23 VA, CODE ANN. § 19.2-392.11(A) (2023).

24 |d. The Virginia State Police must review the Central Criminal Records Exchange on at least an annual basis for eligible offenses.

5 d.

26 VA, CODE ANN. §§ 19.2-392.11(F) and 19.2-392.13(C) (2023).

27\/a. CODE ANN. § 19.2-392.12(A) (2023). The offenses excluded from petition-based sealing are VA. CODE ANN. §§ 18.2-36.1 and 18.2-36.2 (DUl involuntary
manslaughter), VA. CODE ANN. §§ 18.2-51.4 and 18.2-51.5 (DUI maiming), VA. CODE ANN. § 18.2-57.2 (domestic assault and battery), and VA. CODE ANN. §§ 18.2-
266 and 46.2-341.24 (DUI).

28 \/a. CODE ANN. § 19.2-392.12(F)(1) (2023). The waiting period begins on the date of the deferred dismissal, conviction, or release from incarceration,
whichever date occurred latest in time.

29VA. CODE ANN. § 19.2-392.12(A) (2023). In order to be eligible to petition for sealing, a person can (1) never have been convicted of a Class 1 or 2 felony or any
other felony punishable by life in prison, (2) not have been convicted of a Class 3 or 4 felony within the past 20 years, and (3) not have been convicted of any
other felony within the past 10 years.

30 va. CODE ANN. § 19.2-392.12(F) (2023). In order to qualify to have an offense sealed, a person must (1) not have any in-state convictions reportable to the
CCRE or any out-of-state convictions, excluding traffic infractions, during the waiting period, (2) demonstrate their rehabilitation if the offense involved the use
or dependence on alcohol or drugs, and (3) show a manifest injustice. Additionally, a person is limited to having two sealing petitions granted in their lifetime.
However, VA. CODE ANN. § 19.2-392.12(C) provides two exceptions to this limit: violations of VA. CoDe ANN. § 4.1-305 (underage alcohol) and VA. CODE ANN. §
18.2-265.3(A) (marijuana-related drug paraphernalia).

31 VA. CODE ANN. §§ 19.2-392.12(M) and 19.2-392.13(C) (2023).

32 ya. CoDE ANN. § 19.2-392.12(L) (2023). See also VA. CODE ANN. § 17.1-205.1 (2023). Court-appointed counsel will be paid from the Sealing Fee Fund.

33 VA, CODE ANN. § 19.2-392.12(B) (2023).








