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Texting While Driving

Executive Summary

During the course of the study year, the Crime Commission decided to review the issue
of texting while driving due to a fatal accident that occurred in Virginia. There is
significant national concern with texting while driving, as it is believed to be the cause of
many accidents and fatalities. Several studies have shown that performing an additional
cognitive task while driving seriously degrades a driver’s ability to operate their motor
vehicle. There are several studies that show talking on a cellular phone while driving
interferes with a person’s ability to drive, even suggesting that cell phone use while
driving is just as or more dangerous than drinking and driving. The recent studies on
texting while driving demonstrate that drivers are at a greater risk for an accident and
divert their eyes from the road for significant amounts of time while texting. National
statistics for accidents indicate that distracted driving is a factor in up to 16% of all
fatalities. Precise numbers of accidents and fatalities specifically caused by texting and
driving are not yet available at a national level, but Virginia began collecting accident
information involving texting in 2012. In 2009, the Virginia General Assembly passed a
statute that punished texting while driving as a traffic infraction. While the statute is
still new, there has been a continuous increase in charges and convictions each year
since its passage.

In Virginia, reckless driving is considered a criminal violation, as opposed to a traffic
infraction. There are two “general” reckless driving statutes that punish driving done in
a reckless manner or without consideration of “life, limb, and property.” There are also
13 per se, or strict, reckless driving offenses in Virginia.

The states surrounding Virginia, namely Kentucky, Maryland, North Carolina,
Tennessee, and West Virginia, punish texting while driving as fines, similar to Virginia.
Only one state in the country, Utah, statutorily punishes texting with more than a simple
fine: either by including it as a factor in negligent homicide or as “careless driving,”
punishable by up to three months in jail.

As a result of the study effort, the Crime Commission endorsed the following
recommendation at its December 5, 2012, meeting:

Recommendation 1: Amend Va. Code § 46.2-853 (Driving a vehicle that is not
under control) by adding the following language; "Driving a motor vehicle that is not
under proper control” includes driving a motor vehicle on any highway in the
Commonwealth while simultaneously using a handheld personal communications
device for any purpose other than verbal communication.” The existing penalty for
Va. Code § 46.2-853 would make texting while driving a reckless driving offense,
punishable as a Class 1 misdemeanor.
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Background

The Crime Commission decided to study the issue of texting and driving, due to a 2012
fatal accident that occurred in Fairfax County, Virginia. In the accident, a driver struck
and Kkilled another person, who was parked on the side of the road, with evidence
suggesting that the driver was texting right before and after the accident.! The driver
was charged with reckless driving, but the judge dismissed the charge, saying that since
the Virginia General Assembly had made texting while driving a fined offense, he could
not find the driver guilty of reckless driving.2

There has been growing concern in recent years with the potential danger from texting
while driving and it has been allegedly linked to numerous highway fatalities.3 The
National Highway Transportation Safety Administration (NHTSA) has made a major
effort to curtail “distracted driving,” which includes texting while driving, with public
service announcements and information.* According to NHTSA, there are three types of
driving distractions: manual -- taking your hands off the steering wheel; visual -- taking
your eyes off the road; and cognitive -- taking your mind off driving.> Furthermore,
NHTSA states that because text messaging requires visual, manual, and cognitive
attention from the driver, it is by far the most alarming distraction.6 There has been a
very sharp increase in the use of texting over the past few years, with an estimated 2.72
trillion text messages sent or received in 2012, up from 240.8 billion in 2007.7 A recent
study from the Pew Center reported that up to 26% of respondents indicated engaging
in texting while driving, and 48% reported being in a car where the driver texted.8 One
organization has even estimated that up to 28% of all traffic accidents involved the use
of “cell phones and texting.”?

There are several behavioral studies which suggest that drivers who engage in an
additional cognitive task seriously reduce their driving ability.10 Additionally, there are
many studies that focus on cell phone use while driving, which come to the same
conclusion that the additional task of cell phone use interferes with driving.!! A recent
study from Carnegie Mellon used MRI imaging to examine individuals engaged in
simulated driving while having cell phone conversations.!? This study showed that
listening to a conversation on a cell phone while driving reduces brain activity
associated with driving by 37%.13 One researcher has even concluded that driving while
talking on a cell phone is as dangerous as driving while intoxicated, because, according
to the simulation study, drivers using cell phones had slower braking reactions.1*

Texting while driving is thought to be more dangerous than talking on a cell phone and
driving, because texting “utilizes cognitive functioning while also requiring the driver to
remove her eyes from the road to see the phone.”!5> Another study concluded that
drivers who are texting look away from the road up to 14 times in a 30 second time
period.16 Another finding from this same study noted that drivers inadvertently leave
their lanes 10% more often when texting.l?” A recent study by the Virginia Tech
Transportation Institute (VTTI) studied video of truck drivers over several million
miles.18 The VTTI study concluded that texting while driving increased the risk of
accident 23.2 times over non-distracted driving, with drivers taking their eyes off the
road every 4.6 out of 6 seconds.?
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While there are many academic studies that point to the danger of texting and driving,
official accident and highway deaths do not provide an accurate picture of deaths
directly related to texting. In fact, NHTSA has stated that estimating the role of
distraction in accidents “is difficult because the police-reported distraction and
inattention data appear to have a wide degree of reporting and collection variability.”20
At least as early as 2006, NHTSA has been recording “distracted affected” accidents. This
category includes texting, but also several other distractions, including: using a cell
phone or smartphone, eating and drinking, talking to passengers, grooming, reading
(including maps), using a navigation system, watching a video, and adjusting a radio, CD
player, or MP3 player. According to NHTSA, nearly 10% - 16% of fatalities have been
labeled “distracted affected” from 2006-2010.21

Figure 1: Total Number of Highway and “Distracted Affected” Highway Fatalities,
CY2006-2010

Calendar Total Highway Fatalities Total “'Distraction Aﬁected"
Year Highway Fatalities
2006 42,708 5,836
2007 41,259 5,917
2008 37,423 5,838
2009 33,883 5,474
2010 32,885 3,092

Source: National Highway Traffic Safety Administration.

While national numbers that specifically attribute texting to accidents or fatalities are
limited and not precise, the Virginia Department of Transportation began collecting data
on accidents that involved texting in January 2012. This data was not readily available at
the time of this report.

LEGAL ANALYSIS

According to the American Automobile Association, there are 40 states/jurisdictions,
including Virginia and the District of Columbia, that penalize texting while driving.22
Included in those 40 jurisdictions are the states surrounding Virginia. All five of the
states surrounding Virginia, (Kentucky, Maryland, North Carolina, Tennessee, and West
Virginia) penalize texting while driving as a fined offense, although unlike Virginia, each
of these states has made it a primary offense.23 Only Utah currently penalizes texting
while driving with more than a fine. Utah, which permits a simple fine for texting while
driving, also allows for the prosecution of criminal homicide if a “person operates a
moving motor vehicle in a criminally negligent manner” while texting.2¢ Additionally,
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Utah has a statute criminalizing what is called “careless driving,” where the commission
of a traffic violation while “using a wireless telephone or other electronic device” could
result in a sentence of up to 90 days in jail, and a possible license revocation if the
violation causes a death.2>

In 2009, the Virginia General Assembly passed a general prohibition against texting
while driving, Va. Code § 46.2-1078.1.2¢ This offense covers using a “handheld personal
communication device” while operating a motor vehicle to:

e Manually enter multiple letters or text in the device as a means of
communicating with another person; or,

e Read any email or text message transmitted to the device or stored within
the device, provided that this prohibition shall not apply to any name or
number stored in the device nor to any caller identification information.2?

There are exceptions for being at a lawful stop, using GPS, emergency vehicles, and
reporting an emergency. The penalty for a violation is a $20 fine for the first offense, and
a $50 fine for any subsequent violation. Additionally, this prohibition is a secondary
offense, which means the offense may only be charged when a person has already been
stopped for another violation.

While the statute is relatively new, the number of charges and convictions has increased
each year, as seen in Figure 2 below.

Figure 2: Va. Code § 46.2-1078.1-Total Charges and Convictions, FY10-FY12

Fiscal Year* Total Charges Total Convictions
2010 285 229
2011 422 334
2012** 511 414

Source: Virginia Criminal Sentencing Commission.

*Fiscal year in which the charge was concluded.

** Data do not include charges that were still pending at the end of FY12. Includes
charges and convictions for subsequent offenses.

In the Commonwealth, reckless driving is considered a criminal offense, rather than a
traffic offense. The statutory scheme in the Commonwealth has a two pronged
approach to defining reckless driving, by either general conduct which is covered under
the general reckless driving statute, or 13 specific, also called per se, offenses.

The general reckless driving offense, Va. Code § 46.2-852, defines the offense as
“irrespective of the maximum speeds permitted by law, any person who drives a vehicle
on any highway recklessly or at a speed or in a manner so as to endanger the life, limb,
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or property of any person shall be guilty of reckless driving.” The penalty for a violation
of this statute is a Class 1 misdemeanor. Case law has further defined the term
“reckless” to mean “a disregard by the driver of a motor vehicle for the consequences of
his act and an indifference to the safety of life, limb, or property.”28 The statute is broad
enough to cover conduct that meets the standard of indifference to life, limb, and
property, but “speculation and conjecture” is not sufficient to find guilt?%, nor is just
intoxication by itself.30

While most cases concerning reckless driving point out what conduct will not suffice for
a conviction under the statute, there are some decisions that provide a better
understanding of prohibited “reckless” conduct. The Virginia Court of Appeals has held
that evidence which suggests that a driver who crashed his motor vehicle, knowing he
was sleepy and that there was a known defect with his car, was sufficient to infer
reckless driving under the statute.3! Additionally, the Virginia Court of Appeals has held
that a driver, with local knowledge of a short merge lane, who speeds up, making it
difficult for another driver to merge in front of him, is guilty of reckless driving, even
when the other driver had the duty to yield.32

The General Assembly has also deemed specific acts to be reckless driving. There are 13
specific offenses, also referred to as per se offenses, meaning that if there is evidence
that a driver committed one of the prohibited acts, he may be found guilty of reckless
driving and punished consistent with a Class 1 misdemeanor. These specific offenses
include:

e Overtaking or passing an emergency vehicle that is operating its lights or
siren;33

e Operating a vehicle “not properly under control” or with “inadequate or
improper adjusted” brakes;34

e Passing or overtaking a vehicle on a curve or approaching a grade or crest;35

Driving a vehicle that is loaded in such a way as to obstruct the driver’s view or

prevent proper control of the vehicle;3¢

Passing two vehicles abreast, going the same direction;3?

Driving two abreast in a single lane, in the same direction;38

Overtaking or passing at a railroad crossing;3?

Failure to stop for a school bus;*0

Failure to give an adequate or timely signal when turning, slowing down, or

stopping;#+!

Driving too fast for conditions;*2

Exceeding the speed limit by 20 mph or more, or in excess of 80 mph;*3

Failing to stop at an entrance to a highway from a side road; and,**

Racing two or more cars, on highways, roads, or parking lots open to the

public.45

Based on the current Virginia statutory scheme, texting while driving could form the
basis of a violation of Va. Code § 46.2-853 as long as the act of texting is shown to be “a
disregard by the driver of a motor vehicle for the consequences of his act and an
indifference to the safety of life, limb, or property.” As a policy option, the General
Assembly could make texting while driving a per se offense.
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Conclusion

The concern with texting and driving is based on the evidence that it could be a
significant cause of accidents. Studies have shown that drivers engaging in additional
cognitive tasks, including talking on a cell phone or texting, are at a much greater risk
for accidents. Additionally, recent studies on texting while driving have estimated that
drivers who text pose a significant risk of accidents, in part, because their eyes leave the
road much more often while texting. Statistics show that distracted driving, which
texting while driving is a subset, is a factor in up to 16% of all highway fatalities.

Texting while driving is penalized as a fine in Virginia, just as it is in the states that
border the Commonwealth, however, it is not a primary offense. In Virginia, reckless
driving is considered a crime and not treated as a traffic infraction. In addition to a
“general” reckless driving statute, there are 13 specific reckless driving infractions, and
the General Assembly could create additional ones.

As a result of the study effort, the Crime Commission endorsed the following
recommendation at its December 5, 2012, meeting:

Recommendation 1: Amend Va. Code § 46.2-853 (Driving a vehicle that is not under
control) by adding the following language; "Driving a motor vehicle that is not under
proper control” includes driving a motor vehicle on any highway in the Commonwealth
while simultaneously using a handheld personal communications device for any purpose
other than verbal communication.” The existing penalty for Va. Code § 46.2-853 would
make texting while driving a reckless driving offense, punishable as a Class 1
misdemeanor.

Senator Thomas Norment introduced Senate Bill 1222 during the 2013 Regular Session
of the Virginia General Assembly, based on the Crime Commission recommendation.
The bill was amended to modify Va. Code § 46.2-868 to include a violation of the current
texting while driving statute, Va. Code § 46.2-1078.1, as an additional $500 fine if done
while also committing a violation of reckless driving. Additionally, texting while driving
was designated as a primary offense, and the current fines for violations of this
provision (Va. Code § 46.2-1078.1) were increased from $20 to $250 for the first
offense, and from $50 to $500 for subsequent offenses. The bill was passed by both the
Virginia Senate and Virginia House of Delegates as amended. The Governor proposed
amendments that lowered the additional fine for a violation of Va. Code § 46.2-868 from
$500 to $250, lowering the fine for violations of Va. Code § 46.2-1078.1 from $250 to
$125 and $500 to $250, respectively, and added a requirement for DCJS to develop
training for the enforcement of the new requirements. The Governor’s amendments
were accepted by the Virginia House of Delegates and the Virginia Senate and became
law.46
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