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Executive Summary

During the 2006 Session of the Virginia
General Assembly, Delegate Brian Moran
introduced House Joint Resolution 136 (HJR
136),! which directed the Crime Commission to
study the Virginia juvenile justice system over a
two-year period. Crime Commission members
extended the study in December 2008 and again
in 2009 to specifically examine the many issues
identified regarding the transfer and certification
of juveniles.

The Crime Commission utilized several
research methodologies to conduct this study
including: (i) completing a national and state
literature review; (ii) completing a 50 state
survey on transfer laws and pending legislation;
(iii) gathering relevant juvenile statistics; (iv)
researching adolescent brain development; (v)
attending statewide juvenile justice meetings,
conferences, and trainings; (vi) observing
Juvenile and Domestic Relations (JDR) Court
proceedings; (vii) surveying professionals in the
juvenile justice field and, (viii) meeting with key
juvenile justice professionals.

As a result of an increase in violent
juvenile crime that occurred in the 1980’s, states
across the country, including Virginia, began
creating tougher penalties and sanctions for
juvenile offenders, focusing primarily on
juveniles between the ages of 11 and 17 years.
Virginia Code § 16.1-269.1, allows a juvenile to be
transferred to circuit court in three different
ways: judicial discretion, automatic transfer, or
prosecutorial discretion. A 50 state review
revealed other states that utilize the same
transfer mechanisms, as well as other methods
including statutory exclusion, reverse waiver, and
blended sentencing.

Staff examined academic literature which
revealed that a number of states are once again
reforming their juvenile justice laws, in an effort
to repeal some of the harsher penalties aimed at
juvenile offenders. The role of adolescent brain
development was also examined including the
correlation  between  juvenile delinquent
behavior, brain development, and a juveniles’
socioeconomic upbringing. A brief review of
juvenile population and arrest trends showed the
juvenile population has slightly declined in the
past three years while the arrest rate has neither
increased nor decreased over the same period of
time. In addition to that, the total number of
juveniles transferred to circuit court has
decreased over the past three years which
correlates with the decrease in the number of
juveniles convicted in circuit court.

As a result of the study effort, Crime
Commission members endorsed the following
recommendations:

e Add offenses for which a juvenile is subject
to transfer and certification as an adult;
and,

e Allow a circuit court judge the ability to
give a juvenile, after a transfer of the case
to circuit court and a finding of guilt, a
“delinquent” finding, after a supervised
probation period was  successfully
completed.

Background

The Crime Commission was originally
directed to study Virginia's juvenile justice
system in 2006. Specifically, HJR 136 and HJR
1132, both introduced by Delegate Brian Moran
during the 2006 and 2008 General Assembly
Sessions, directed the Crime Commission to
conduct a study of Virginia’s juvenile justice
system. At the Crime Commission’s December 9,
2008, meeting and its December 15, 2009,
meeting, members voted to continue the juvenile
justice study an additional year to specifically



focus on the many issues identified regarding the
transfer and  certification of juveniles.
Additionally, during the 2010 General Assembly
Session, Senate Bill 205 (SB 205)3 and Senate Bill
389 (SB 389)* were both referred to the Crime
Commission for study. This report highlights the
past several years of research related to the
transfer and certification of juveniles.

The last major reform to Virginia’s
juvenile justice system occurred 15 years ago.
Legislators across the country began to react to
the increase in violent juvenile crime rates seen
during the 1980’s by reforming their states’
overall juvenile justice systems in the mid-to-late-
1990’s. With both the national and state juvenile
crime rates on the rise, many elected officials and
political leaders felt the need to create tougher
penalties and sanctions for juvenile offenders,
focusing primarily on juveniles between the ages
of 11 and 17 years. Virginia was no exception. In
1994 and 1996, Virginia made its laws more
punitive for transfer provisions, sentencing
authority, and confidentiality of juvenile records.
Following the findings from the 1994
Commission on Youth’s (COY) serious juvenile
offenders study and recommendations made by
the Juvenile Justice Reform Commission, the
Virginia General Assembly adopted many of these
recommendations regarding juvenile justice
laws.5 Senate Bill 5206 and House Bill 12437
made the following substantial changes in 1994:

e Lowered the age at which a juvenile may
be tried as an adult in circuit court for
felonies, from 15 to 14;

e Eliminated the requirement for a juvenile’s
transfer hearing to show the juvenile is not
a proper person to stay in JDR court for the
following offenses:

1. A Class 1 or 2 felony violation under Chapter
4 (§ 18.2-30 et seq.) of Title 18.2 or, if the juvenile
is 16 years of age or older, a Class 3 felony
violation of Chapter 4 (§ 18.2-30 et seq.) of Title
18.2 for: (i) murder under Article 1; (ii) mob-

related felony under Article 2; (iii) kidnapping or
abduction under Article 3; or (iv) assault or
bodily wounding under Article 4; or,

2. Any unclassified felony violation of Chapter 4
(§ 18.2-30 et seq.) of Title 18.2 which carries a
maximum penalty of imprisonment for life or a
term of imprisonment of forty years if committed
by an adult;

o Established that once a juvenile is
convicted as an adult, he will be treated as
an adult in all future proceedings;

e Established that only juveniles with felony
or Class 1 misdemeanor convictions would
be subject to commitment to the
Department of Youth and Family Services
(DYFS), now the Department of Juvenile
Justice (DJ]);8

e Specified the hearing for early release of a
juvenile from DYFS; and,

e Added the requirement that when a
serious offender was to be released from
DYFS, the Department notify the court,
sheriff, chief of ©police, and the
Commonwealth’s Attorney from the
locality where the juvenile was sentenced.
The Department was also to notify any
victim who submitted a written request for
notification.?

In 1996, more reforms were added to the
Code of Virginia. Senate Bill 44 and House Bill
251 made the following changes:

e Established that a juvenile, once tried as an
adult, would then be treated as an adult in
all future proceedings;

e Established the discretion of a
Commonwealth’s Attorney to determine
whether to transfer a juvenile for felony
charges under subsection C of Va. Code
§16.1-269.1;
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e Required DYFS to notify a juvenile’s local
school of reentry and work with the school
to establish a reenrollment plan;

e Established that court proceedings
involving a juvenile over the age of 14
would be open proceedings, unless
otherwise determined. It also opened the
court records of such proceedings, except
for portions kept confidential to protect a
witness or another juvenile;

e Limited indeterminate commitments to
DYFS to 36 months or the age of 21, with
exception for commitments based on
murder or manslaughter; and,

e Provided for blood samples to be taken for
the state’s DNA bank. It also included
taking fingerprints and photographs for
the Central Criminal Records Exchange
(CCRE) of juveniles 14 and older that have
committed a felony, or Class 1 or Class 2
misdemeanor. These CCRE records no
longer were to be automatically deleted at
the age of 29, but kept in cases of firearm
purchases, fingerprint comparison,
sentencing purposes, and for Court Service
Units (CSUs).10

Literature Review

Staff conducted an extensive literature
review of existing academic, national and state
juvenile justice studies. The following section
includes a brief summary of findings.

Overall Population and Arrest Trends

Between 1990 and 2005, the population
of juveniles between the ages of 10 to 17 in the
United States, as well as Virginia, saw an overall
increase.  From 2005 to 2008, that same

population slowly declined.!! The juvenile
population in Virginia, as well as in the United
States, differs from the adult population in that
the adult population experienced at least a slight
growth every year, without any decline. The
juvenile arrest rate remained fairly steady over
the same period of years. Despite a slight increase
in overall crime committed by juveniles in 2005
and 2006, the arrest rate has not experienced a
significant increase or decrease.l? According to
the FBI's Uniform Crime Reports, violent crime
arrests declined 2.3% in 2009 as compared with
2008 arrests, while property crime arrests
increased 1.6% when compared with 2008
arrests. Arrests of juveniles for all offenses
decreased 8.9% in 2009 when compared with the
2008 number; arrests of adults only declined
1.2%.13

Background and Impact of Transfer Laws on
Juveniles

Following the increases in violent juvenile
crime in the late 1980’s and early 1990’s, all
states except Nebraska expanded their transfer
provisions between 1992 and 1999 in order to
facilitate prosecuting juveniles in the adult justice
system.1* According to the Center for Disease
Control’'s “Morbidity and Mortality Weekly
Report,” the reduction of violence through
transfer policies may be explained by two
mechanisms: specific deterrence and general
deterrence.l> Specific deterrence refers to
juveniles who have been subjected to the adult
justice system and thus may be less likely to re-
offend; whereas, general deterrence refers to all
juveniles who might be deterred from offending if
they are aware they may be subject to transfer
provisions if charged with a crime.

Three other studies evaluated the general
deterrence effect of transfer laws or policies.16
These studies were similar to the specific
deterrence studies in that they sought to
determine if harsher transfer laws led to a
reduced juvenile offense rate. The evidence from



these studies is insufficient to determine whether
or not the transfer of juveniles to the adult
criminal justice system is effective in preventing
or reducing violence in the general juvenile
population.

Among some of the growing concerns with
juvenile transfer to adult courts is the idea that
transferring juveniles to the adult justice system
is counterproductive as a strategy for deterring
subsequent violence. Strong evidence was found
that youth who have been previously tried as
adults were more likely to commit additional
violent crimes.!” The weight of evidence shows
that youth who are transferred from the juvenile
court system to the adult criminal system are
approximately 34% more likely than youth
retained in the juvenile court system to be re-
arrested for violent or other crime.18 This study
suggests that there is insufficient evidence to
prove that transferring youth to the adult
criminal system prevents youth crime. In
addition, there was insufficient evidence found to
justify assertions that trying youth as adults
prevents youth from committing crimes in the
first place.l® Other violent outcomes may result
from the transfer of youth to the adult system.
These violent outcomes include an increase in
pretrial violence, victimization of juveniles in
adult facilities, and elevated suicide rates for
juveniles incarcerated in adult facilities.20

An Office of Juvenile Justice Delinquency
Prevention Bulletin (OJJDP)2! also addressed
several possible explanations for the higher
recidivism rates of violent juvenile offenders
tried in adult court as compared to those
adjudicated in juvenile court:

e The stigmatization and other negative
effects of labeling juveniles as convicted
felons;

e The sense of resentment and injustice
juveniles feel about being tried and
punished as adults;

e The learning of criminal mores and
behavior while incarcerated with adult
offenders;

e The decreased focus on rehabilitation and
family support in the adult system; and,

e A felony conviction also results in the loss
of a number of civil rights and privileges,
further reducing the opportunities for
employment and community
reintegration.??

A report titled "From Time Out to Hard
Time: Young Children in the Adult Criminal
Justice System,”?3 released by the Lyndon B.
Johnson School of Public Affairs at The University
of Texas at Austin in 2009, touched on a number
of issues regarding juveniles in the criminal
justice system. One of the main topics included
the notion that juveniles are considered to be
different in nearly every [other] aspect of social
life, except when it comes to criminal law.
Scientific research shows that neurobiological,
cognitive, and psychological development all
factor into juveniles’ competence and their
possible amenability to rehabilitation. The report
cited a number of problems associated with
trying juveniles in the criminal justice system,
including, but not limited to, courtroom issues,
locking juveniles in adult jails and prisons, and
the failure of the adult system to address public
safety needs.24

One of the biggest concerns centered
around problems encountered in the courtroom,
such as juveniles being too young to actively
participate in courtroom proceedings, criminal
judges and attorneys often having little
experience with young offenders, juveniles
having the potential to change substantially as
the trial progresses, and the fact that the juvenile
could ultimately face a loss of privacy and
privileges as a result of the proceedings.

The report stated that by placing
juveniles in adult facilities another set of
problems was presented, including the lack of
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special programming and treatment geared
towards juveniles and their rehabilitation.
Additionally, the staff levels in the adult facilities
are often inadequate and the staff may not be
specially trained to handle juveniles. Housing
juveniles in adult facilities also increases the risk
of sexual and physical assault against a juvenile
and can exacerbate mental health issues, which
could increase the potential for suicide. The
juvenile justice system has been shown to work
in the problem areas discussed previously, as the
system was formed to focus on rehabilitating the
juvenile and providing access to education,
vocational, and treatment programs.2>

At least six studies were identified that
examined the effects of juvenile transfer on
subsequent violent offending.26 The studies
followed juveniles for periods ranging from 18
months to 6 years to assess rates of recidivism.2?
One of the studies determined that the transfer of
juveniles to the adult system did, in fact, deter
future recidivism.28 Another study found that
transfer had no effect,?® and the other four
studies determined that juveniles subjected to
transfer were found to have a higher likelihood of
recidivism than those who were retained in the
juvenile system.3? Some research concluded that
transferring juveniles to the adult system is
counterproductive as a strategy for preventing or
reducing violence.3!

The findings in the Center for Disease
Control's “Morbidity and Mortality Weekly
Report” indicate that transfer policies have
generally resulted in increased arrest for
subsequent crimes, including violent crime,
among juveniles who were transferred compared
with those retained in the juvenile justice
system.32 To the extent that transfer policies are
implemented to reduce violent or other criminal
behavior, available evidence indicates that they
likely do more harm than good.33 It was found
that juveniles have the highest suicide rates of all
inmates in jails and are 36 times more likely to
commit suicide in an adult jail than in a juvenile
detention facility.34 It was also noted that placing

youth in the adult criminal justice system
increases their likelihood of re-offending. While
former trends have shown that crimes against
property were the most likely to be waived to
criminal court, statistics now show that crimes
against persons have a greater chance of being
waived.35

Also, between 1985 and 2005, the
proportion of waived cases involving youth of a
younger age and females increased; however, the
majority of waived cases still involve a male 16
years of age or older.3¢ The report stated that
juveniles held in adult correctional facilities are
exposed and socialized by the criminal culture.3?
Violent juvenile offenders reported daily survival
required finding ways to fit into the inmate
culture, dealing with difficult and authoritarian
relationships with adult inmates, and adjusting to
the institution by accepting violence as a part of
daily life, and thus, becoming even more violent.38
Evidence shows that individual counseling,
interpersonal skills, providing teaching in family
homes, and behavioral programs have very
positive effects.3® The availability of multiple
services, behavioral programs, and restitution
with probation/parole also has the ability to have
positive effects on a juvenile.40

The declining number of juvenile cases
that are judicially transferred nationwide is not
only a result of decreased violent crime
committed by juveniles, but also due to the
overall increase of nonjudicial transfer laws.#!
This indicates that instead of prosecutors filing
for a waiver, many cases skip the juvenile court
entirely and are filed directly in criminal court.42
Recent research shows that 45 states have
discretionary judicial waiver provisions, while 15
states have presumptive waiver laws and another
15 states provide for mandatory waiver. To meet
the requirement of one of the aforementioned
waivers, factors such as age, offense, and prior
record are usually taken into account. Cases that
qualify for mandatory waiver are initiated in
juvenile court, but once the statutory



requirements are met they are sent to criminal
court.43

The current national trend appears to be
reverting away from harsh transfer laws. The
idea of transfer being an effective measure of
preventing juvenile crime is questionable and
some practitioners have realized that they cannot
treat juveniles as fully functioning adults. In the
absence of a complete reform of the nation’s
transfer laws, more immediate reforms may be
considered. Reforms that include built in “fail-
safes” in order to avoid inadvertent
consequences, more flexibility in sentencing, and
mandated tracking and reporting of basic
information would presumably improve state
transfer laws.#¢ One report’s research indicates
that Virginia either does not have enough fail-safe
mechanisms available, or that the fail-safe
mechanisms that are in place restrict a judges’
control in making individual exceptions.*>

A report by the OJJDP4¢ listed a number of
problems facing the juvenile justice system, as
well as suggestions:

e Nationally, practitioners must juggle legal
and policy inconsistencies both within
individual states, at the county level, and
between states;

e There are no consistent guidelines on
criteria  prosecutors should use in
determining which children are to be
waived to adult court;

e Courts, prosecutors and juvenile system
personnel must take seriously brain
studies and development issues when
determining whether to waive a juvenile.
They should not waive juveniles without
extensive examination of whether the
juvenile is capable and whether they are
amenable to rehabilitation and they should
not waive cases except in very rare and
specific circumstances; and,

o [f legislatures create punitive delinquency
laws, courts still have powers through case
law to establish set guidelines in
determining who should not be waived:

e First offenders;

e Nonviolent offenders, such as drug users
and offenders;

o Juveniles who never had rehabilitative
options in the past;

¢ Juveniles who demonstrate incompetency
via psychological tests and medical
studies; and,

e Juveniles who demonstrate potential for
rehabilitation. 47

Prosecutorial discretion greatly differs
from judicial discretion in that few states take
measures to guide or limit a prosecutor’s decision
on whether to transfer a juvenile.#8 The Crime
Commission distributed and analyzed a brief
informal survey in an effort to gauge the opinions
of prosecutors regarding the functionality of the
current system. Nearly all of the prosecutors
opted against allowing judges the sole ability to
determine whether a juvenile should be
transferred, stating that the present system
works well by keeping the judiciary and executive
branch powers separated appropriately. Others
argued that the judge is not in the best position to
determine the strength of the evidence or the
severity of the case, as they are not provided
enough information. Some prosecutors believe
that the transfer and certification procedures in
place now allow the decision on the treatment of
juveniles charged with violent crimes to be a law
enforcement and community safety decision
determined by an elected official. Additionally,
prosecutors stated that giving JDR judges
unfettered discretion with regard to serious
charges such as those currently amenable to
prosecutorial transfers would lead to sharply
inconsistent handling of similar cases from
courtroom to courtroom. Overall, the consensus
with prosecutors tended to be that the current
system is working well and there are enough
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safeguards in place to ensure that only the
appropriate juveniles are being transferred.

Finally, there has also been much discussion
on how practitioners view the law in juvenile
transfer cases. Juvenile maturity, competence,
judgment, and perception as compared to the
adult population must all be considered.4 Recent
research on adolescent brain development needs
to be brought to transfer hearings, in addition to
a competency review and the main focus should
be placed on a juvenile’s amenability to treatment
and whether it is more probable than not that the
juvenile is unfit for rehabilitation.50 In some
localities, judges must consider the accessibility
of certain facilities in their decision to waive a
juvenile to adult court5! A study of national
juvenile transfer trends shows that an estimated
200,000 juveniles a year are prosecuted as adults
and most youth are prosecuted in adult court for
non-violent offenses.52

Crime Commission staff also reviewed a
risk assessment tool that may be useful in
determining the appropriate action for individual
juveniles who may be subject to transfer. The
Department of Juvenile Justice implemented the
use of a risk assessment tool to assist in
determining a juvenile’s likelihood of recidivism
known as the Youth Assessment and Screening
Instrument (YASI).>3 It proved to be more
advanced than previous assessment instruments
in that it assesses the risk, needs and protective
factors and helps develop case plans for youth.
The YASI includes a brief "pre-screening" version
that arrives at an overall risk level, as well as
separate risk scores for legal history and social
history (e.g., family, school and other adjustment
domains). The pre-screen generates a risk score
on a four-point scale from “No Risk” through
“High Risk.” The full YASI instrument examines
and generates risk and protective scores for each
of 10 domains, as well as overall risk
classifications. These domains are legal history,
family, school, community and peers, alcohol and
drugs, mental health, aggression, (pro- and anti-
social) attitudes, (social and cognitive) skills,

employment, and free time. Once the YASI has
been completed and the data entered into the
computer software, the YASI generates several
useful products. First, a complete risk and
protective factor profile can be displayed in a
graphic format, called "The Wheel." It includes
ratings of both static (historic and unchangeable),
dynamic (changeable) risks and protective
factors in each of the 10 domains. Static variables
(typically delinquent history) are necessary and
efficient predictors of recidivism. Dynamic
variables are predictors of recidivism that point
to youth characteristics and behavior patterns
that can and need to change in order to reduce
future problems. The YASI generates a six level
risk classification from “Low” through “Very
High.” The final product is a case (supervision)
plan that builds on those areas identified by the
YASI and allows the probation officer to prioritize
areas to be addressed, establish short- and long-
term goals, and specific interventions (with
persons responsible and target dates) for those
areas.>*

Adolescent Brain Development

Medical research has recently focused
attention on the transfer and certification of
juveniles to the adult system. In most aspects,
society recognizes the restrictions that need to be
placed on adolescents, such as ineligibility to
vote, consume alcohol and tobacco, and enter into
marriage or form legal contracts. However, when
the prospect of a juvenile committing a heinous
crime emerges, society tends to treat them as a
fully capable adult, despite them being a legal
minor. Research shows that adolescent brains are
constantly changing, with some adolescents not
reaching full development until they have
reached their mid-twenties.55 Jay Giedd, a
researcher at the National Institute of Mental
Health, explained that during adolescence the
“part of the brain that is helping organization,
planning and strategizing is not done being built
yet...It’s sort of unfair to expect [adolescents] to
have adult levels of organizational skills or



decision making before their brain is finished
being built.”sé

Vincent Culotta, Ph.D., ABN, gave a
presentation on adolescent brain development at
the June 25, 2009, Crime Commission meeting. He
briefed members on this issue, as well as brain
maturation and criminal culpability. He also
presented recent findings that address
neurodevelopmental maturation and how it
underlies and drives behavior and cognition. He
noted that the prefrontal cortex, or the executive
control, is the seat of reasoning and the last
region of the brain to reach structural maturity.
Juveniles’ biological maturation of the brain is
what controls their moral reasoning, judgment,
impulse control, planning, character, and
behavior.

Dr. Culotta noted that there are a number of
early risk factors in brain development. A lack of
early mother-infant interaction can be
detrimental to the development of the
orbitofrontal cortex during the first few months
of life. In addition to that, stressful early life
experiences may permanently damage the
orbitofrontal cortex, predisposing the individual
to later life neurobehavioral deficits. Severe, early
stress induced by deprivation and abuse may also
induce changes in the developing brain.5’
Research shows that volitional control over one’s
actions is not innate; it emerges gradually
through development. The capacity for volitional
behavior depends on the functional integrity of
the frontal lobes. In addition, the capacity for
volitional control over one’s actions is important,
perhaps the central ingredient of social
maturity.58 Neurodevelopemental immaturity is
what mitigates criminal culpability.

A Harvard study examined at teenagers,
aged 11 to 17, whose brains were scanned while
they were asked to identify emotions on pictures
of people’s faces. It was found that the teens often
misread facial expressions, observing sadness,
anger, and confusion instead of fear. This study
revealed that adolescents tend to be more

reactionary and less reasoning, with a different
perception of situations than adults.59

In Virginia, the transfer of a juvenile to
circuit court cannot occur if a juvenile has been
found incompetent; however, trial competency
may be unrelated to the degree of culpability or
amenability to change. The social, emotional,
cognitive, and biological development of an
adolescent brain could be taken into
consideration when deciding whether a juvenile
is competent and should be tried as an adult.
Adolescence is a time of great transition when
change can be dramatic and rapid, which may not
always be uniform. Developmental influences are
often missed or not considered, despite the
magnitude of impact they may have on an
adolescent brain.

Another factor that must be considered
when taking into account juvenile delinquent
behavior is the  correlation  between
socioeconomic upbringing and brain
development. Factors such as poverty, childhood
abuse and neglect, social and emotional
dysfunction, alcohol and drug abuse and crime
can greatly stunt an adolescent’'s brain
maturation, thus causing them to be more
susceptible to making poor choices.6? Discoveries
have been made regarding adolescent brain
development that support the idea that juveniles
could be more apt to change if given the chance
and the opportunity of rehabilitation. It has been
mentioned that, unlike their adult counterparts,
perhaps juveniles should not be held as
blameworthy for their actions as they do not
necessarily understand the ramifications of what
they are doing. Juvenile practitioners must keep
in mind that there is a reason we refer to
individuals under the age of 18 as “minors.”



Transfer and Certification of Juveniles

The Transfer Process

Overview of Juvenile Transfer and Certification

There are a number of methods found
across the country that can be used to transfer a
juvenile to circuit court: prosecutorial discretion,
statutory exclusion, reverse waiver, “once an
adult/always an adult policy,” and blended
sentencing. Prosecutorial discretion is when a
prosecutor, rather than a judge, decides whether
to file charges in juvenile or criminal court. There
is no hearing to determine which forum is
appropriate, and usually no specific standards for
deciding between them. There are 17 states that
utilize prosecutorial discretion.6!  Statutory
exclusion allows criminal courts exclusive
original jurisdiction over certain classes of cases
involving juveniles. If a youth is charged with a
crime excluded from juvenile court jurisdiction,
the case must originate in criminal court. There
are 30 states that utilize statutory exclusion.é?
Virginia does not have statutory exclusion as all
juvenile cases originate in the juvenile court;
however, some cases are automatically
transferred to circuit court. Reverse waivers
allow juveniles whose cases are in criminal court
to petition to have them transferred back to
juvenile court. Twenty-six states allow for
reverse waiver.63

“Once an adult/always an adult” laws
require that juveniles who have previously been
treated as adults be criminally prosecuted for all
subsequent offenses in circuit court, regardless of
their nature. Thirty-four states utilize the “once
an adult/always an adult” provision.6* However,
it is important to note that 22 states, including
Virginia, utilize this provision only if the juvenile
was transferred and previously convicted.65

There are two types of blended
sentencing, juvenile and criminal. Juvenile
blended sentencing provides juvenile courts the
authority to impose adult criminal sanctions on
certain juvenile offenders; however, the criminal

sentence is typically suspended. There are 15
states that use juvenile blended sentencing.6¢
Criminal blended sentencing allows criminal
courts to impose juvenile dispositions. There are
16 states that use criminal blended sentencing.6?
The practice of blended sentencing, adult
sentencing and optional juvenile dispositions has
the potential to be beneficial in that it can satisfy
all stakeholders, is politically attractive in the
community, provides return to the juvenile court
when appropriate, and utilizes youthful offender
services. It also returns decision-making to youth
professionals including juvenile judges, juvenile
social workers, lawyers trained in juvenile law, as
well as juvenile therapists, educators, and
counselors.68

Twenty-three states require no minimum
age for juvenile transfer.6® Kansas and Vermont
both have a minimum age of 10. Colorado,
Missouri, and Montana have their minimum age
set at 12. Six states require a juvenile to be at
least 13 years of age: Illinois, Mississippi, New
Hampshire, New York, North Carolina, and
Wyoming. Sixteen states have a required age of
14.70 New Mexico is the only state to have a
minimum age requirement of 15.

Overview of Virginia Juvenile Justice System and
Transfer Laws

The DJ] annually publishes a Data
Resource Guide which includes a variety of
information on juveniles and explains how
Virginia’s juvenile legal system works.”? The
juvenile justice process begins in Virginia when a
juvenile commits an offense, and there is either
an arrest, or the offense is reported to a local CSU
by a parent, agency, or the police. If the juvenile
comes into contact with the police, the officer can
decide to arrest the juvenile, release the juvenile
back into the care of a parent or guardian, which
usually ends the process, or release the juvenile,
but still file a complaint to a CSU. If a complaint
of criminal activity is made by a parent, another
citizen, an agency, or by a police officer, the



juvenile proceeds to intake where an intake
officer at the local CSU will then make a decision
as to what action needs to be taken. The
complaint may be dismissed with no action taken,
there may be informal action taken, which may
include counseling or outreach, or a formal
petition may be filed.

A petition is the equivalent, for juveniles,
of a criminal warrant for adults. After a petition is
filed the CSU must then decide whether to release
the juvenile to his parents or guardians, or if they
pose a risk to themselves or others, the juvenile
may be detained. If the juvenile is detained, a
detention hearing must be held within 72 hours
to examine the charges and determine whether
the child should remain in detention. For a felony
charge, if the prosecutor has indicated a desire to
have the case transferred, there will be a
preliminary hearing in JDR court that will
determine if there is probable cause. The issue of
transfer will then be addressed and the case may
be certified to circuit court where a juvenile could
face an adult sentence.

If the case remains in JDR court, (i.e. is not
transferred), then there will be an adjudicatory
hearing to determine innocence or guilt. If found
“not guilty,” then the case is dismissed; if the
juvenile is adjudicated delinquent then a
dispositional hearing is held. At the dispositional
hearing a social history may be reviewed to help
determine the appropriate sanctions. Sanctions
may include fines, restitution, probation, or
commitment to the DJJ. If the case is certified to
circuit court, in the event the juvenile is found
guilty, he may face an adult sentence.”2

Currently, Va. Code §16.1-269.1, which
contains three subsections, A, B, and C, allows a
juvenile to be transferred to circuit court in three
different ways. A juvenile may be transferred
under subsection A, which allows for judicial
review for any crime that would be punishable as
a felony if committed by an adult. Under
subsection A, a judge considers many factors
including the age of the offender, the seriousness

of the offense, whether the juvenile would be
amenable to treatment, the availability of services
and dispositional alternatives, previous criminal
record, previous legal custody, mental health and
maturity, school record, as well as emotional and
physical maturity. Subsection B requires
automatic transfer of a juvenile if they are
charged with murder or aggravated malicious
wounding. Subsection C allows prosecutorial
discretion as to whether the juvenile will be tried
as an adult for the following twelve crimes:
murder, felonious injury by mob, abduction,
malicious wounding, malicious wounding of a
law- enforcement officer, felonious poisoning,
adulteration of products, robbery, carjacking,
rape, forcible sodomy, or object sexual
penetration.

Virginia law allows for a juvenile to be
transferred to circuit court if the following
conditions are met:

e The juvenile is 14 years of age or older;

e Notice has been given to parent or legal
guardian;

o There is probable cause that the juvenile
has committed a crime that would be
considered a felony if committed by an
adult;

e The juvenile is competent to stand trial;
and,

e The court does not consider the juvenile a
proper person to remain in the juvenile
court system.”3

Bill Referrals

Two bills were sent to the Crime
Commission for study during the 2010 General
Assembly Session: SB 205 and SB 389. Senate Bill
205, introduced by Senator John Edwards, would
allow the juvenile or the Commonwealth’s
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Attorney to request an appeal from a
discretionary certification under subsection C. If
the appeal were successful, there would be a
reverse waiver, and the circuit court would
transfer the case back to the juvenile court for
trial.74+ Currently, Va. Code § 16.1-269.6 allows
for appeals of transfer decisions from juvenile
court to circuit court only for subsection A
transfers.”> The request must be made within 45
days of “receipt of the case from juvenile court.”
The factors for the court to consider are those
enumerated in subdivision A(4) of Va. Code
§16.1-269.1, including “whether remanding
jurisdiction would not depreciate the seriousness
of the offense.” Under SB 205, the circuit court
would consider the same factors, those provided
in subdivision A(4) of Va. Code § 16.1-269.6, as
well as any other factors necessary for a
determination of whether or not the juvenile
should remain within the jurisdiction of the
circuit court. The burden of proof under SB 205
would be with the moving party, presumably the
juvenile, using a preponderance of the evidence
standard. If the juvenile succeeded in his appeal,
he would retain his juvenile status, even if he
were later adjudicated delinquent by the juvenile
court.

Senate Bill 389, introduced by Senator
Ryan McDougle, sought to add new offenses to
subsection B, which includes crimes that result in
automatic transfer, and to subsection C, which
includes crimes that will be transferred if the
prosecutor so desires, without any opportunity
for judicial oversight or the ability of the juvenile
to appeal the prosecutor’s decision. The
proposed new offenses to be added to subsection
B were any acts “of violence as defined in § 19.2-
297.1 if the juvenile has been previously
adjudicated delinquent for an offense defined as
act of violence in § 19.2-297.1.” The proposed
new offenses to be added to subsection C were
gang participation in violation of Va. Code
§ 18.2-48, and felony drug distribution offenses, if
the juvenile had previously been adjudicated
delinquent of such a drug distribution offense in
the past. In an effort to determine the additional

number of juveniles that might be affected by
adding these new crimes to subsections B and C,
staff reviewed available data from the past few
years. It was found that there was an average of
168 juvenile intakes each year from Fiscal Year
(FY) 2007 to 2009 that resulted in a charge of a
second or subsequent act of violence under Va.
Code §19.2-297.1.76¢  (Under the bill, these
charges would be automatically transferred, after
a finding of probable cause). According to DJ],
there was an average of 199 juvenile intakes each
year from FY07 to FY09 that resulted in a charge
of gang participation in violation of Va. Code
§ 18.2-48.77 It was also determined by DJJ that
there was an average of 43 juvenile intakes each
year from FY07 to FY09 that resulted in a charge
of a second or subsequent offense of felony drug
distribution.”8

Juvenile Transfer Data

Juvenile  Transfer and
Limitations

Certification  Data

The issue of data collection is critical to
understanding the effectiveness of transfer laws.
Unfortunately, information regarding the
effectiveness and impact of the nation’s transfer
laws is lacking, even though policymakers and the
public rely on such information to show whether
transfer laws are effective. Most states, including
Virginia, have large gaps in available data
regarding juvenile transfers. This study was
extended an additional year in 2009 in an effort
to gather data regarding the number of juveniles
who are transferred under Virginia’s transfer
statute by subsections A, B, and C. One of the data
limitations encountered included trying to collect
data from four different agencies: D]J], the
Supreme Court of Virginia, the Virginia Criminal
Sentencing Commission (VCSC), and the
Department of Corrections (DOC). During the
course of the study, the VCSC determined that
they were not receiving all of the sentencing
guideline reports for juveniles transferred to
circuit court, which is required by statute.”’? The



VCSC had to supplement their data with figures
from DOC, the Supreme Court of Virginia, pre-
sentence investigation reports, and local and
regional jails.

Other limitations included having an
unknown number of juveniles considered for
transfer and an unknown number of juveniles
convicted in circuit court broken down by
Virginia’s transfer statute subsections. Another
issue is that other agencies do not have access to
all juvenile data and are therefore limited in the
information and data they can provide.
Additionally, some of Virginia’s largest localities
are not included in the dataset provided by the
Virginia Supreme Court.8° Some of this data had
to be collected by making individual data
requests to those localities. These limitations set
the parameters in which findings could be
interpreted.

Virginia Juvenile Transfer Data

Transfer reports are completed by local
CSU’s and may include information such as the
juvenile’s school and mental health records and
prior adjudications and proceedings. Prior to the
transfer law change in 1996, transfer reports
were required in every instance where a request
for transfer was made. After the transfer statute
was amended in 1996, the requirement for
transfer reports was limited to only those
transferred under Va. Code §16.1-269.1
subsection A. Currently, all requests for transfer
under subsections B and C are done without a
written transfer report.

Since the transfer changes to the Va. Code
in 1996, the number of transfer reports has
declined from 1,168 in FY96 8! to 155 in FY10.82
After a significant decrease in the number of
transfer reports from FY96 to FY97, the
difference in the number of reports completed
each year has not fluctuated greatly and tends to
decrease each year.83 The steady decline in

transfer reports should not be seen as proof that
prosecutors are making fewer requests for
transfer because currently when they request a
transfer, a report is no longer required. There are
other possible explanations as to why the number
of transfer reports has declined in Virginia; such
as the decline in the juvenile population, as well
as a decline in the number of juvenile arrests,
intakes and offenses.

Much like the number of transfer reports,
the number of intake complaints has been slowly
decreasing over the years, as illustrated in Figure
1 below:

Figure 1: Juvenile Intake Complaints by
Offense Severity, FY07-10

Intake

Complaints FYO07 FY08 FY09 FY10
Felony 20,466 | 18,626 | 17,884 14,866
Class 1

Misdemeanor 39,035 | 38,065 | 37,604 33,417
Class 2-4

Misdemeanor 6,525 6,662 6,372 5,597

CHINS/CHINSup 13,138 | 12,403 | 12,264 10,744

Technical

Violations 10,451 9,838 9,576 8,527
Traffic 957 1,305 1,281 1,197
Other 1,466 1,354 1,166 1,249

Total Complaints| 92,038 | 88,253 | 86,147 75,597

Source: Email from D]J.
January 11, 2011.

A juvenile with one or more intake
complaints will then result in an intake case.
Again, there has been a slight decline in the
number of intake cases throughout the past four
years, as shown in Figure 2.
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Figure 2: Juvenile Intake Cases by Offense
Severity, FY07-10

Intake Cases FY07 FY08 FY09 FY10
Felony 11,543 | 10,869 | 10,214 8,452
Class 1

Misdemeanor 26,489 | 26,253 | 26,666 23,988
Class 2-4

Misdemeanor 3,905 3,942 3,895 3,574

CHINS/CHINSup | 11,280 | 10,444 | 10,437 9,295

Technical

Violations 9,088 8,514 8,399 7,371
Traffic 494 800 760 723
Other 1,050 | 1,121 1,007 1,082
Total Cases 63,849| 61,943 | 61,378 54,485

Source: Email from D]JJ.
January 11, 2011.

Staff also requested data from the
Supreme Court of Virginia regarding the total
number of juveniles who were transferred in
Virginia. Unfortunately, they were unable to
classify the number of juveniles transferred by
subsection; they were only able to do this in a
proxy fashion as there is no way to determine
transfers by subsections -- this data is not being
collected by clerks. Figure 3 shows the total
number of juveniles transferred from JDR court
to circuit court from FY08 to FY10, including
juveniles previously convicted in circuit court.
The declining number of juveniles transferred
correlates with the decline in the number of
complaints and intake cases.

Figure 3: Total Number of Juveniles
Transferred, FY08-FY10
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Total Number of Juveniles Transferred

FY2008 FY2009 FY2010

Source: Supreme Court of Virginia - Juvenile Case
Management System.

Data was also obtained from the VCSC.
After examining this data, it was discovered that
the number of juveniles convicted in circuit court
has also been on the decline over the past three
fiscal years. The VCSC data includes offenders
under the age of 18 at the time of the offense (or
under the age of 18 for at least one offense in the
case), juveniles who were transferred from JDR
court, and juveniles automatically prosecuted in
circuit court due to a prior conviction as an adult.
The analysis focuses on the original felony
conviction and excludes subsequent probation
hearings for that offense and excludes offenders
who were 21 years or older at the time of arrest
or filing and therefore must be prosecuted in
circuit court. It is important to note that the VCSC
analysis is based on sentencing events, not
individual juveniles.84 The 2010 data uses the
same methodology as previous studies; however,
there are three differences: the DOC provided
replacement data for FYO1 to FY08, the DOC is
not able to provide automated Pre/Post Sentence
Investigation data for cases sentenced after
October 2008, and jail data can include juveniles
who are ultimately adjudicated in JDR court.

As seen in Figure 4, the total number of
juveniles convicted in circuit court from FYO01 to
FY10 was 5,441, ranging from a high of 684 to a
low of 451. It is important to note that the data
provided by the VCSC includes juveniles
previously tried and convicted as adults; thus, the
conviction numbers are higher than the actual
number of juveniles transferred each year.

Figure 4: Total Number of Juveniles Convicted
in Circuit Court, FY01-10*
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Source: Virginia Criminal Sentencing Commission.
*Data for 2010 is preliminary.



These figures can also be broken down by age
of juvenile at the time of the offense. The majority
of juveniles transferred were 17 years old. Only a
small fraction, about one sixth, of juveniles
transferred were 15 years old or younger. Of the
5,441 juveniles convicted in circuit court:

209 were 14 years old;

731 were 15 years old;

1,435 were 16 years old; and,
3,066 were 17 years old.

As seen in Figure 5, juveniles were
transferred for committing robbery more
frequently than any other crime and more often
than not, juveniles were transferred for more
serious crimes.

Figure 5: Juveniles Convicted in Circuit Court
by Type of Offense, FY01-FY10*

Offense Number | Percent
Robbery 1,879 35%
Assault 826 15%
Larceny/Fraud 644 12%
Drug Schedule I/11 428 8%
Murder/Manslaughter 337 6%
Burglary Dwelling 319 6%
Rape/For. Sodomy/Obj. Pen. 295 5%
Miscellaneous/Other 151 3%
Other Sex Offense 146 3%
Burglary Other 135 2%
Weapon 123 2%
Kidnapping 65 1%
Drug Other 53 1%
Traffic 40 1%
Total Juveniles 5,441 100%

Source: Virginia Criminal Sentencing Commission.
* Data for FY2010 is preliminary.

According to the VCSC, the majority of
juveniles who receive adult sentences end up
serving their time in prison. Overall, 46% of
juveniles convicted in circuit court serve their
sentence in prison while 26% are subject to adult
jail or probation. Roughly 11% of juveniles
received a D]] determinate sentence, meaning the
court specified a length of commitment, while 7%
of juveniles received a DJ] indeterminate
disposition. Only 7% of juveniles were subject to
DJ] probation and the remaining 3% received a
blended DOC/DJ] sentence.

Below is the median prison sentence, in
years, for a juvenile convicted in circuit court. The
most serious offenses, such as murder and rape,
are clearly generating the more lengthy prison
sentences for juveniles of up to 20 years. On the
other hand, the more minor convictions such as
larceny, drug offenses, sex offenses, burglary, and
assault typically carry a median prison sentence
of less than five years.

Figure 6: Median Prison Sentence (In Years)
for Juveniles Convicted in Circuit Court,

FY01-FY10*
Murder : : ‘ 20.0
Rape | : 14.5]
Robbery | 6.0
Assault 73'
Burglary of Dwelling 7
Other Sex Offense 7
Drug Sch. I/l 7
Larceny/Fraud 7
0.0 5.0 10.0 15.0 20.0 25.0
Median Sentence (in years)

Source: Virginia Criminal Sentencing Commission.
* Data for FY2010 is preliminary.

The overall compliance rate summarizes
the extent to which Virginia's judges concur with
recommendations provided by the sentencing
guidelines, both in type of disposition and in
length of incarceration.8> In FY10, of the 243,066
adult guideline cases, there was an 80%
compliance rate.86 There was only a 56%
compliance rate for the 3,310 juvenile offenders
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convicted in circuit court in the same year.8’ The
rate at which judges sentence offenders to
sanctions more severe than the sentencing
guidelines’ recommendation is known as the
aggravation rate.88 The aggravation rate for FY10
was 10% for adult offenders and 13% for juvenile
offenders.8® The mitigation rate, or the rate at
which judges sentence offenders to sanctions
considered less severe than the guidelines
recommendation, was 10% for adult offenders
and 31% for juvenile offenders.?0

Judges can cite multiple reasons for
departing from the guidelines. The most
frequently cited reasons, shown below in Figure
7, for sentencing guidelines mitigations for
juveniles convicted in circuit court include:

Figure 7: Reasons for Sentencing Guidelines
Mitigation, FY01-FY10*

Sentenced to Alternative 23.0%

Age of Offender 21.9%)|

Plea Agreement 14.7%]

Sentenced to DJJ 10.9%

Cooperative with Authorities 8.7%

Judicial Discretion 6.2%]|

0.0% 5.0% 10.0% 15.0% 20.0% 25.0%

Percentage of Cases

Source: Virginia Criminal Sentencing Commission.
* Data for FY2010 is preliminary.

Finally, disproportionate minority contact
(DMC) is another issue that appears to be
impacting Virginia. This exists when the racial or
ethnic proportion of youth who have contact with
the juvenile justice system exceeds their
proportions in the general population.! States
are required to ensure equal and fair treatment
for juveniles in the juvenile system regardless of
their race or ethnicity; however, it was noted that
African American youth comprise 30% of those
arrested nationally while only representing 17%
of the overall youth population.?2 According to
the 2007 Virginia Census, 23.2% of 10-17 year

olds were African American. In 2008, that same
group of youth represented:

45% of youth at intake;
55% of youth at detention; and,
66% of youth at commitment.?3

Conclusion

As a result of numerous meetings with
juvenile justice professionals and a thorough
review of the literature and statewide data, staff
identified the following policy options for Crime
Commission members to consider:

e Endorse or reject the proposed language in
SB 205, which seeks to add a reverse
waiver possibility for subsection C
transfers;

¢ Endorse or reject the proposed language in
SB 389, which seeks to add crimes eligible
for transfer under subsections B and C;

e Endorse or reject allowing a judge the
ability to give a juvenile a “delinquent”
finding in circuit court;

e (reate standard criteria for assessing
whether transfer is appropriate, such as
the YASI tool;

e Improve data collection by requiring
transfer reports for transfers under all
subsections, and allowing the VCSC access
to the JDR court case database maintained
by the Virginia. Supreme Court; and,

e Provide prosecutors with additional
background information on juveniles who
are eligible for transfer.

At the December 8, 2010, meeting, Crime
Commission members endorsed adding offenses
for which a juvenile is subject to transfer and
certification as an adult. Senator Ryan McDougle



introduced Senate Bill 914 during the 2011
General Assembly Session. This bill was left in the
Senate  Courts of Justice  Committee.%4
Additionally, Crime Commission members
endorsed allowing a circuit court judge the ability
to give a juvenile, after a transfer of the case to
circuit court and a finding of guilt, a “delinquent”
finding, after a supervised probation period was
successfully completed. This would allow the
juvenile to avoid having an adult criminal record.
Senator Janet Howell introduced Senate Bill 948
during the 2011 General Assembly Session.?s This
bill was left in the House Courts of Justice
Committee.
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