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Admission of Prior Sex Offenses

Executive Summary

Delegate Robert Bell and Senator Mark Herring introduced House Bill 1766 and Senate Bill 1114,
respectively, during the 2013 Regular Session of the Virginia General Assembly. These nearly
identical bills sought to allow previous sex abuse convictions to be entered into evidence in felony
sex abuse cases where the victim was a minor. The bills were referred to the Crime Commission for
review.

In the common law there has been a long standing disfavor against the admission of collateral or
character evidence because it was feared that juries would concentrate on the bad reputation of the
defendant and ignore the facts and circumstances of the criminal case. Around 1900, American
courts began to allow collateral evidence if it was offered to help establish motive, opportunity,
intent, preparation, plan, knowledge, identity, absence of mistake or accident, or if it demonstrated
a common scheme or plan. All 50 states, including Virginia, follow this exception to the
collateral/character evidence rule. This exception can and is being used in every state to admit
collateral evidence in child sex abuse cases.

Within the common law, a specific exception, called the “lustful disposition,” was created to allow
collateral evidence in child molestation and incest prosecutions. This exception allows evidence of
the unique nature of the relationship between the defendant and victim, including uncharged
criminal conduct/acts against the victim, or a third party, to corroborate the victim’s testimony. At
least 35 states follow this exception, including Virginia. In 1994, the United States Congress passed
Federal Rule of Evidence 414, which codified the “lustful disposition” exception. Since then, at least
12 states have codified a version of the “lustful disposition” exception either in statute or as a rule
of evidence.

As a result of the study effort, the Crime Commission endorsed the following recommendation at its
December 2, 2013, meeting:

Recommendation 1: Codify the “lustful disposition” rule without the qualifier that it only applies
when a defendant is accused of a felony offense. A new statute could be created that would state
“evidence of the defendant's conviction of another offense or offenses of sexual abuse is admissible
and may be considered for its bearing on any matter to which it is relevant.”

Background

House Bill 1766 (HB 1766)! was introduced by Delegate Robert Bell, and Senate Bill 1114 (SB
1114)2 was introduced by Senator Mark Herring during the 2013 Regular Session of the General
Assembly. Both bills sought to allow previous convictions to be admitted into evidence in sexual
abuse cases committed against minors. The bills were referred, by letter, to the Crime Commission
for study from both the Virginia House Courts of Justice and the Senate Courts of Justice
Committees. The bills specify that in felony child sexual abuse cases, the admission of the
“defendant’s conviction of another offense or offenses of sexual abuse is admissible and may be
considered for its bearing on any matter to which it is relevant.” The bills require a 14 day notice to
the defendant if the prosecution plans on introducing the evidence and HB 1766 requires that the
evidence must be subject to Virginia Rules of Evidence 2:403.
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The subject matter of the bills contemplates the admission into evidence of previous sex
convictions in the prosecution of child sex felonies. Previous convictions are referred to as
collateral act evidence, also known as propensity or character evidence, which is evidence
concerning a person’s traits, reputation, or even previous criminal convictions/acts that are not the
subject of a current criminal prosecution. There was strong presumption against the admission of
character or collateral act evidence in the common law. It is not clear how long the presumption
against this type of evidence has existed, but it may go back as far as the Glorious Revolution of
1688.3 As one American jurist described, the basic reason for the ban on this type of evidence is
rooted in the concept of a fair trial for the accused:

It is a maxim of our law, that every man is presumed to be innocent until he is
proved to be guilty. It is characteristic of the humanity of all the English speaking
peoples, that you cannot blacken the character of a party who is on trial for an
alleged crime. Prisoners ordinarily come before the court and the jury under
manifest disadvantages. The very fact that a man is charged with a crime is sufficient
to create in many minds a belief that he is guilty. It is quite inconsistent with that
fairness of trial to which every man is entitled, that the jury should be prejudiced
against him by any evidence except what relates to the issue; above all should it not
be permitted to blacken his character, to show that he is worthless, to lighten the
sense of responsibility which rests upon the jury, by showing that he is not worthy
of painstaking and care, and, in short, that the trial is what the chemists and
anatomists call experimentum in corpore vili.*

While it was generally held that character or collateral act evidence was inadmissible, early
American courts were permitting collateral evidence, as long as it was not admitted to prove

propensity.>

There was an exception in English common law for the crimes of fraud and forgery.c It was
reasoned that because these two crimes involve dishonesty or deceptive behavior, evidence of the
accused’s reputation for honesty was probative on his “reputation for truthfulness.” In 1849, British
courts began to admit collateral evidence in criminal prosecutions beyond fraud and forgery, as
long as the collateral evidence was relevant to an issue of fact in the prosecution.” American courts
continued to follow the general inadmissibility of collateral evidence throughout the latter half of
the 19th century.

In 1901, the New York Court of Appeals decided People v. Molineux, which permitted exceptions for
the admission of collateral evidence. Specifically, the Court held that:

The exceptions to the rule cannot be stated with categorical precision. Generally
speaking, evidence of other crimes is competent to prove the specific crime charged
when it tends to establish (1) motive; (2) intent; (3) the absence of mistake or
accident; (4) a common scheme or plan embracing the commission of two or more
crimes so related to each other that proof of one tends to establish the others; (5)
the identity of the person charged with the commission of the crime on trial.8

This rule has been adopted by every jurisdiction in the United States either as a rule of evidence or
by judicial decision,® and is reflected in Federal Rule of Evidence (FRE) 404(b).10 This exception has
been widely used to admit prior convictions and uncharged criminal activity in child sex abuse
cases.1!
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In the years following the adoption of Molineux or a rule similar to FRE 404(b), courts began to
adopt an additional exception within the rule’s framework; the “lustful disposition.” Under this
exception, additional evidence of the defendant’s particular relationship with the victim, or
information which would show the defendants’ “bent of mind” towards the victim or similar victims
was considered admissible.l? The Indiana Supreme Court adopted a typical version of this
exception:

Provided they are not too remote in time or otherwise, such other acts are relevant
and admissible to show the “lustful disposition” of defendant as well as to show the
existence and continuance of the illicit relation, to characterize and explain the act
charged and to corroborate the testimony of the prosecutrix as to that act.13

The basic reason for the adoption of the rule was the recognition in the common law that
molestation and incest cases are very different from rape and sexual abuse cases involving adults.14
Consent is often the critical question in adult sexual abuse cases, but in molestation/incest cases the
victim frequently “consents” to the abuse and consent is not an element of the crime. What the
“lustful disposition” tries to do is help explain why the victim “consented” and how the defendant’s
actions compelled the victim to consent. There are at least 35 states, including Virginia, that have
adopted the “lustful disposition” rule.1s

In 1994, the United States Congress passed FRE 414, which essentially codified the “lustful
disposition” rule.16 This rule allows the broad admissibility of evidence; “(i)n a criminal case in
which a defendant is accused of child molestation, the court may admit evidence that the defendant
committed any other child molestation.”!” Additionally, the court may consider the evidence “on
any matter to which it is relevant.”18 The federal prosecutor must disclose his intention to offer the
evidence at least 15 days prior to trial. In addition, the evidence must go through the probative
value versus prejudicial effect analysis required by FRE 403.19 This rule has been upheld as
constitutional by at least two federal appeals courts.20

Since the passage of FRE 414, there have been 14 states that have adopted similar statutes or rules
broadening the admissibility of prior bad acts in child molestation cases.2! None of these statutes or
rules are as broad as FRE 414.22 All of these states’ statutes or rules require advanced notice from
the prosecutor prior to trial, a prejudicial effect versus probative value analysis, and permit
relevant prior convictions and uncharged criminal activity to be admitted. There are six of these
states that have amended their rules of evidence to add a version of FRE 414 /"lustful disposition”.23
For example, the Alaska rule adheres fairly closely to the traditional “lustful disposition” rule:

(2) In a prosecution for a crime involving a physical or sexual assault or abuse of a
minor, evidence of other acts by the defendant toward the same or another child is
admissible if admission of the evidence is not precluded by another rule of evidence
and if the prior offenses:

(i) occurred within the 10 years preceding the date of the offense charged;
(ii) are similar to the offense charged; and,
(iii) were committed upon persons similar to the prosecuting witness.24

There are seven of these states that have enacted general statutes, allowing the relaxed
admissibility of this type of evidence in cases involving sexual offenses, to apply to cases with either
minor or adult victims.25 California’s statute simply states, “(i)n a criminal action in which the
defendant is accused of a sexual offense, evidence of the defendant's commission of another sexual
offense or offenses is not made inadmissible by Section 1101 [the general prohibition of prior bad
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acts], if the evidence is not inadmissible pursuant to Section 352 [requirement that all evidence
undergo the probative value vs. prejudicial effect test].”26 And finally, both Missouri and
Washington’s statutes were overturned by their state supreme courts on narrow, state
constitutional grounds.??

Virginia Law

Consistent with the trend in other states, while Virginia has long followed the general rule that
character evidence is prohibited in criminal prosecutions, it has allowed for Molineux type
exceptions.28 In 2012, this exception was codified in the Virginia Rules of Evidence under Rule 2-
404(b) and states:

Evidence of other crimes, wrongs, or acts is generally not admissible to prove the
character trait of a person in order to show that the person acted in conformity
therewith. However, if the legitimate probative value of such proof outweighs its
incidental prejudice, such evidence is admissible if it tends to prove any relevant
fact pertaining to the offense charged, such as where it is relevant to show motive,
opportunity, intent, preparation, plan, knowledge, identity, absence of mistake,
accident, or if they are part of a common scheme or plan.2%

In 1923, the Supreme Court of Virginia adopted a version of the “lustful disposition” rule.3° The
Stump case stated that in prosecutions of statutory rape, where consent is immaterial, such
“evidence is admissible as tending to show the disposition of the defendant with respect to the
particular act charged.”3! While the rule in Stump is worded slightly differently than other
permutations of the “lustful disposition” rule, it still allows evidence that illustrates the defendant’s
inclination towards committing a particular act, against a particular victim.

Over time the lustful disposition has been both clarified and modified by Virginia courts. The
Supreme Court of Virginia made it clear that testimony of previous, uncharged criminal acts
between the minor victim and the defendant are permitted in a rape case.32 The exception was
expanded when, in Moore v. Commonwealth, acts the defendant committed against two pre-teen
boys, were admitted into evidence in a rape prosecution involving his 12 year old step-daughter.33
And, in a rape prosecution, evidence of a previous conviction for raping the same victim, in a
separate offense, was held to be admissible.3*

A more recent case illustrates how the “lustful disposition” exception is used along with the
character evidence exception in Virginia Rule of Evidence 2-404(b) in a child sexual abuse case.3> In
Ortiz v. Commonwealth, the court allowed testimony from the victim concerning a pattern of sexual
abuse that the defendant committed against her over the course of a few years.36 The court
reasoned that this testimony was permitted because it was “relevant for one or more of the
following purposes: to show the conduct or attitude of Ortiz toward the child, to prove motive or
method of committing the rape, to prove an element of the crime charged, or to negate the
possibility of accident or mistake.” Essentially, the court used both the “lustful disposition” and
Virginia Rule 2-404(b), as grounds for the victim’s testimony to be admitted. Furthermore, the
court permitted the admission of a drug store receipt for vaginal cream and pornography seized
from the defendant’s house because it corroborated the victim’s testimony and showed how the
defendant had used both items to “groom” the victim, making it easier for the victim to consent to
the sexual acts.3” The court also added that this evidence, consistent with Virginia Rule 2-
404(b), negated the defendant’s explanation that the acts were an accident or mistake.38
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Overall, the basic framework already exists under Virginia law to admit relevant prior convictions
in child sex abuse cases. The convictions can be admitted under Virginia Rule of Evidence 2-404(b)
or under the Virginia version of the “lustful disposition” exception.

Conclusion and Recommendations

The admission of collateral act evidence was disfavored in the common law. There has been an
exception for evidence that focused on motive, opportunity, intent, preparation, plan, knowledge,
identity, absence of mistake or accident, or if it was part of a common scheme or plan. This
exception may and is being used in child sexual abuse cases.

The “lustful disposition” exception allows evidence of the unique nature of the relationship
between the defendant and victim, including uncharged criminal conduct/acts against the victim, or
a third party, to corroborate the victim’s testimony. The “lustful disposition: exception is followed
in Virginia. The federal government and 12 states have codified a version of the “lustful disposition”
rule.

The Crime Commission reviewed study findings at its September 3, 2013, meeting and directed
staff to draft legislation. As a result of the study effort, the Crime Commission endorsed the
following legislative recommendation at its December meeting:

Recommendation 1: Codify the “lustful disposition” rule without the qualifier that it only applies
when a defendant is accused of a felony offense. A new statute could be created that would state
“evidence of the defendant's conviction of another offense or offenses of sexual abuse is admissible
and may be considered for its bearing on any matter to which it is relevant.”

Recommendation 1 was introduced by Delegate Robert Bell as House Bill 403 during the 2014
General Session of the Virginia General Assembly. The bill was amended and passed by both the
Virginia House of Delegates and the Virginia Senate. The Governor recommended an amendment to
the bill, which became law when the amendment was adopted by both the Virginia House of
Delegates and the Virginia Senate on March 24, 2014.39
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